communications."® The Commission’s findings are
consistent with the Communications Act and should be
affirmed.

22. Section 224 (f) requires utilities to provide
non-discriminatory access to poles, ducts, conduits, or
rights-of-way owned or controlled by it. The Act defines a
"utility" for purposes of Section 224 as "any person who is
a local exchange carrier or an electric, gas, water, steam,
or other public utility, and who owns or controls poles,

ducts, conduits, or rights-of-way used, in whole or in part,

for any wire communications. "/ The use of the phrase

"in whole or in part" clearly envisions that the use of any
of the utility’s facilities for wire communications triggers
the obligation to provide access to all facilities. Also,
as the Commission noted, the phrase "any wire
communications" is broad enough to encompass the internal

communications of utilities.®’ This interpretation of the

53/ First Report { 1174.
sa/ 47 U.S.C. § 224(a) (1) (emphasis added).
ss/ If the utilities’ arguments are taken to their

natural conclusion, a utility wanting to sell
telecommunications services and shield its
facilities from use by other telecommunications
providers could do so by providing some limited
internal communications on the facilities and
selling the rest of its excess capacity to the
public. This loophole is inconsistent with the
public interest.
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statutory language is consistent with the intent and purpose
of the 1996 revisions to the Communications Act. Section
224 (f) provides all telecommunications carriers additional
options for facility placement. Increased facilities
presence within the local marketplace serves to enhance
competition in that market. This is especially true since
the number of CMRS providers seeking site locations has
skyrocketed with the licensing of the broadband PCS and
narrowband PCS spectrum. Furthermore, there has been an
increasing amount of opposition to new CMRS facilities.
Therefore, the use of utility facilities may be necessary
for the quick deployment of these services.

B. All Telecommunications Carriers Are Entitled to
Non-Discriminatory Access Under Section 224 (f)

23. A small number of utilities argue that the
non-discriminatory access provisions of Section 224 do not
apply to wireless equipment .2/ Contrary to the
petitioners’ contentions, the Commission’s interpretation of
Section 224 is consistent with the plain language and intent
of the statute. Section 224 (f) provides that non-

discriminatory access must be provided to "a cable

8/ Request for Reconsideration and Rehearing of First
Report and Order by Consolidated Edison Company of
New York, Inc., pp. 11-12; and Florida Power and
Light Company’s Petition for Reconsideration and/or

Clarification of the First Report and Order, pp. 24-
26.
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television system or any telecommunications carrier.

In addition, the definition of pole attachment clearly
contemplates attachment of any telecommunications equipment.
Pole attachment is defined as "any attachment by a cable
television system or provider of telecommunications service
to a pole, duct, conduit, or right-of-way owned or
controlled by a utility."®®/ pProviders of wireless

gservice, such as cellular and paging services provided by
AirTouch, are included in the definition of
telecommunications carriers, and provide telecommunications
services, as those terms are defined in the Communications
Act.®/ Thus, the language of the statute clearly

indicates that the non-discriminatory access provisions of
Section 224 (f) apply to wireless carriers.

24. Applicability of the access provisions of
Section 224 (f) to wireless carriers also fosters the intent
of Congress to increase competition in the local
marketplace. By requiring a utility to provide access to

its facilities to all telecommunications carriers once the

21/ 47 U.S.C. § 224(f) (1) (emphasis added) .
28/ 47 U.S.C. § 224 (a) (4) (emphasis added).
28/ Section 3(43) of the Act defines telecommunications

as "the transmission, between or among points
specified by the user, of information of the user'’s
choosing..." 47 U.S.C. § 3(43).
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utility has provided access for "wire communications" (i.e.
to incumbent or competitive local exchange carriers) ,&
the Commission has leveled the playing field on which
telecommunications carriers have battled to achieve a
competitive facilities-based presence in the local
marketplace.

VI. Conclusion

WHEREFORE, the foregoing premises having been duly

considered, AirTouch respectfully requests that the

[
(=4
~

47 U.S.C. § 224(a) (1) in conjunction with 47 U.S.C.
§ 224 (f) (1) .
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Commission reconsider or clarify its First Report in
accordance with the comments provided herein.
Respectfully submitted,

AIRTOUCH COMMUNICATIONS, INC.
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